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US. Customs Service 
(T.D. 76-199) 


Foreign currencies—Daily rates for countries not on quarterly list 


Rates of exchange certified to the Secretary of the Treasury by the Federal 
Reserve Bank of New York.for the Hong Kong dollar, Iran rial, Philippines 
peso, Singapore dollar, Thailand baht (<ical) 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMs, 
Washington, D.C., July 2, 1976. 


The Federal Reserve Bank of New York, pursuant to section 522(c), 
Tariff Act'of 1930, as amended (31 U.S.C. 372(c)), has certified buying 
rates in U.S. dollars for the dates and foreign currencies shown below. 
These rates of,exchange are published for the information and use of 
Customs officers and others concerned pursuant to Part 159, Subpart 
C, Customs Regulations (19 CFR ,159, Subpart C). 


Hong Kong dollar: 


Pulser tives iot Wort 10 Ais Sv ised | $0. 2020 
TE SU nhl lle ahs anes ene Sodas ob oat . 2020 
MEXR loo) RATT Pa occa Ss ceria ane eae 6 ashi hie . 2020 
SHIP Po TeeD Sy osorl Al DSRENON A SAT AION . 2020 
Fly SOTO ye: Core OF ek S1OIG IAN T ”.Bore NiO: . 2025 
Tran. rial: 
June 28-July 219764226 egincelod odd te od-ld $0..0143 
Philippines peso: 
Simm 28, 1976... 2. ay eee $0,.1310 
Wine 20. 1976.8 oo an ae 1310 
aie: 30. 1976. oo os oe eo ae 1310: 
dle ©, 1008. dc. iscmcdiacon iekancrennaka . 1310 
Pare SD; TFG 0 sn cde vd aetiwewdeaes ceaee see . 13820 
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Singapore dollar: 


June 36, WO6. ise is oo eae $0. 4020 

June 20, 1976. . cca a ee eee . 4044 

June 801076 sco ae ee eg . 4045 

July 1, BAB as cigs. Sag pe a a ae . 4045 

July 2, 1976 2.242 --ATiOtey G4 . 4046 
Thailand baht (tical): 

June 28-July 2, 1O7OS2 oS 2k foc cate $0. 0490 
(LIQ-3) 


Joun B. O’LoveGutin, 
Director, 
Duty Assessment Division. 





(T.D. 76-200) 
Foreign currencies—Certification of Rates 


Rates of exchange certified to the Secretary of the Treasury by the 
Federal Reserve Bank of New York 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE CoMMISSIONER OF CusToMs, 
Washington, D.C., June 30, 1976. 


The Federal Reserve Bank of New York, pursuant to section 


522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), has certified 
the following rates of exchange which varied by 5 per centum or more 
from the quarterly rate published in Treasury Decision 76-121 for 
the following countries. Therefore, as to entries covering merchandise 
exported on the dates listed, whenever it is necessary for Customs 
purposes to convert such currency into currency of the United States, 


conversion shall be at the following daily rates: 





Ireland pound: 


Juric 28, 1076. .- eee eee eee eh Se $1. 7742 

June 20, 1076-=-==<c--<-cee cette TL 1.7795 

June 30; 1076.22 --cccccec cece cece PEL UE 1. 7850 
Portugal escudo: 

One SB, TGs cscawede se ovduuheteueth $0. 0318 

June 99, 1976.6 cctccevutna esas . 0317 


dune 80, 101 Gsisin ck atten ae ie ee 
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Sri Lanka rupee: 


I a $0. 1150 
United Kingdom pound: 

FURS BS; TOTO. = ow ro, Se BOR EY $1. 7742 

HRC. 20, 1010 ~<cacews ste peewuebecavecueess 1. 7795 

| le yc Saal Sa ea age aaa 1. 7850 
(LIQ-3) 


Joun B. O’Loveatin, 
Director, 
Duty Assessment Division. 





(T.D. 76-201) 


Foreign currencies—Quarterly list of rates of exchange 


Lists of buying rates in U.S. dollars certified to the Secretary of the Treasury by 


the Federal Reserve Bank of New York for use during the quarter shown 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMs, 
Washington, D.C. July 1, 1976. 


The appended table lists the buying rates in U.S. dollars for certain 
foreign currencies first certified to the Secretary of the Treasury by 
the Federal Reserve Bank of New York under the provisions of 
section 522(c), Tariff Act of 1930, as amended (31 U.S.C. 372(c)), 
for a day in the quarter shown. These rates of exchange are published 
for the information and use of Customs officers and others concerned 
pursuant to Part 159, Subpart C, Customs Regulations (19 CFR 159, 


Subpart C). 


(LIQ-3) 


Joun B. O’LovuGHuin, 
Director, 
Duty Assessment Division. 











List of values of foreign currencies certified to the Secretary of the Treasury 


by the Federal Reserve Bank of New York under provisions of 
section 522(c), Tariff Act of 1930, as amended 


QuaRTER BuGInNING JULY 1 To SEPTEMBER 30, 1976 


U.S. Dollars 


Name of Currency 


$1. 2331 





. 0543 
. 025178 
. 0324 
. 1629 
. 2574 
. 2109 
. 3880 
- 1110 
. 7900 
. 001191 
- 003368 
. 3932 
. 0800 
. 3665 
. 9886 
. 1797 
. 0317 
. 1530 
. 014720 
. 1150 
. 2249 
. 4049 
. 7900 
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(T.D. 76-202) 
Countervailing Duties—X-radial steel belted tires from Canada 


Notice of final rates of countervailing duties applicable during 1974 and 1975 and 
new estimated rate applicable after January 1, 1976, under section 303, Tariff 
Act of 1930, by reason of the payment or bestowal of a bounty or grant upon 
the manufacture, production, or exportation of X-radial steel belted tires from 
Canada 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C. 


TITLE 19—CUSTOMS DUTIES 
Cuaprer J—Unitrep States Customs Srrvicy 
PART 159—LIQUIDATION OF DUTIES 


In the Feprrau Reaister of January 8, 1973 (38 FR 1018), the 
Commissioner of Customs gave notice that the United States Customs 
Service had determined that exports of X-radial steel belted tires, 
manufactured by Michelin Tire Manufacturing Company of Canada, 
Ltd., are subject to bounties or grants within the meaning of section 
303, Tariff Act of 1930 (19 U.S.C. 1303). 

At that time, notice was given that X-radial steel belted tires, 
manufactured by Michelin Tire Manufacturing Company of Canada, 
Ltd., imported directly from Canada, if entered for consumption or 
withdrawn from warehouse for consumption after the expiration of 
30 days after publication of that notice in the Customs Bulletin, 
would be subject to the payment of countervailing duties equal to the 
net amount of any bounty or grant determined or estimated to have 
been paid or bestowed. 

In the Feprrau Reatster of September 16, 1974 (39 FR 33207), 
the Commissioner of Customs gave notice that a deposit of estimated 
countervailing duties, in the amount of 3.7 percent of the f.o.b. value 
of each tire, would be required at the time of entry of the subject 
merchandise for consumption or upon its withdrawal from warehouse 
for consumption on or after January 1, 1974. 

From information received since the issuance of the notice of Sep- 
tember 16, 1974, it has been finally ascertained, determined or esti- 
mated that the net amount of the bounty or grant paid or bestowed 
upon the subject merchandise is 4.195 percent during 1974 and 2.513 
percent during 1975 of the f.o.b. value of each tire, and countervailing 
duties in these amounts will be collected upon the liquidation of all 
entries of the subject merchandise for consumption or withdrawals 
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thereof from warehouse for consumption during the period January 1; 
1974, through December 31, 1975. 

On the basis of information presently available, the amount of such 
bounty or grant applicable to shipments of X-radial steel belted tires, 
manufactured by Michelin Tire Manufacturing Company of Canada, 
Ltd., imported directly or indirectly from Canada, entered for con- 
sumption or withdrawn from warehouse on or after January 1, 1976, 
is estimated to be 2.513 percent, of the f.o.b. value of each tire. Ac- 
cordingly, ‘until further notice, upon entry for consumption or with- 
drawal from warehouse for consumption of such dutiable X-radial 
steel belted tires, manufactured by Michelin Tire Manufacturing 
Company of Canada, Ltd., imported directly or indirectly from 
Canada which benefit from such bounties or grants, there shall be 
collected, in addition to any other duties estimated or determined 
to be due, estimated countervailing duties of 2.513 percent of the 
f.o.b. value of each tire. Declarations of the net amount of the bounties 
or grants finally ascertained, determined or estimated with respect 
to such merchandise will be published in subsequent issues of the 
Customs Bulletin. 

The liquidation of all entries for consumption or withdrawals from 
warehouse for consumption of such dutiable X-radial steel belted 
tires, manufactured by Michelin Tire Manufacturing Company 
of Canada, Ltd., imported directly or indirectly from Canada which 
benefit from such bounties or grants and are subject to the order 
shall continue to be suspended pending declarations of the net amounts 
of the bounties or grants paid or bestowed. 

The table in section 159.47(f)..of the Customs Regulations (19 
CFR 159.47(f)) is amended by inserting in respect of the com- 
modity ‘‘X-radial steel belted tires manufactured by Michelin Tire 
Manufacturing Company of Canada, Ltd.,” the number of this 
Treasury Decision in the column headed ‘Treasury Decision,” 
and the words ‘Final rates declared, new estimated rate” in the 
column headed “‘Action.”’ 

(R.S. 251, as amended, secs. 303, 624; 46 Stat. 687, 759, 19 U.S.C. 66, 1303, 
1624). 

(APP-4-05) 


LEONARD LEHMAN, 
Acting Commissioner of Customs. 
Approved July 20, 1976, 
Prter O. SucHMAN, 
Acting Assistant Secretary of the Treasury. 


[Published in the Feprraut Recister July 23, 1976 (41 FR 30325)] 











8 CUSTOMS 
(T.D. 76-203) 


Instruments of international traffic 


Certain steel racks used for the transportation of lawn mower housings designated 
as instruments of international traffic 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CusTOMs, 
, Washington, D.C., July 21, 1976. 


It has been established to the satisfaction of the U.S. Customs 
Service that steel racks, measuring 52 inches in width by 44 inches in 
length, painted green and used for the transportation of lawn mower 
housings, are substantial, suitable for and capable of repeated use, 
and are used in significant numbers in international traffic. 

Under the authority of section 10.41a(a)(1), Customs Regulations 
(19 CFR 10.41a(a)(1)), I hereby designate the above-described steel 
racks as “instruments of international traffic” within the meaning of 
section 322(a), Tariff Act of 1930, as amended (19 U.S.C. 1322(a)). 
These articles may be released under the procedures set forth in sec- 
tion 10.41a, Customs Regulations (19 CFR 10.41a). (102001) 


(BOR=7-07) 


J. P. TeBeau, 
Director, 
Carriers, Drawback and Bonds Division. 


{Published in the Feprrat Reaister July 27, 1976 (41 FR 31240)] 






















CUSTOMS 
(T.D. 76-204) 


Instruments of international traffic 


Certain plastic reels used for the transportation of recording tapes 
designated as instruments of.international traffic 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, D.C., July 21, 1976. 


It has been established to the satisfaction of the U.S. Customs Serv- 
ice that reels composed of polystyrene attached to a light metal 
core, measuring 10% inches in outside diameter, manufactured in 
Decatur, Alabama, and used for the transportation of recording tape 
are substantial, suitable for and capable of repeated use, and are used 
in significant numbers in international traffic. 

Under the authority of section 10.41a(a)(1), Customs Regulations 
(19 CFR 10.41a(a)(1)), I hereby designate the above-described reels 
as “instruments of international traffic” within the meaning of section 
322(a), Tariff Act of 1930, as amended (19 U.S.C. 1322(a)). These 
articles may be released under the procedures set forth in section 
10.41a, Customs Regulations (19 CFR 10.41a). (101965) 


(BOR-7-07) : 
J. P. Tesray, 


Director, 
Carriers, Drawback and Bonds Division. 


[Published in the Feprrat Reaister July 27,.1976 (41 FR 31240)} 





Decisions of the United States 
Court of Customs and 
Patent Appeals 


(C,A.D, 1173) 


Anpy Mouan Inc., AmEericAN Customs Broke. Co. Inc. v. THE 
Unitep Starss, No. 75-30 (-F. 2d-) 


1. RBEAPPRAISEMENT—-WEARING APPAREL 


Customs Court decision affirming appraised values and dis- 
missing appeal for reappraisement of men’s custom-made clothin 
on basis of constructed value as defined in section 402(d) of Tari 
Act of 1930, as amended, affirmed. 


2. EvIDENCE—BURDEN OF PROOF 


Importer has dual burden of establishing error in appraised 
values and correctness’ of claimed values. 


3. Ip.—-REviIEw or EVIDENCE 


Findings of Customs Court upheld where not shown to be 
unsupported by substantial evidence,or clearly contrary to weight 
of evidence. 


4. Ip.-Evipencn-Burp5En oF Proor 


Customs Court correctly accorded little weight to affidavits 
that were not subject to cross-examination, incomplete, based on 
unproduced records, and executed years after transactions covered. 


5. Ip.—-Recorps 


Customs Court had discretion to refuse to admit affidavits as 
exception to hearsay rule under 28 USC 2635. 


6. Ip.—EvipENcE—BURDEN oF PRooF 


Evidence should be assessed in practical terms, considering 
completeness, adequacy of bases, and possible motives to deceive, 
rather than on basis of artificial distinctions between ultimate and 
evidentiary facts. 


10 








COURT OF CUSTOMS AND PATENT APPEALS il 


United States Court of Customs and Patent Appeals, July 15, 1976 
Appeal from United States Customs Court, C.D. 4593 


[Affirmed.] 


Edward N. Glad (Glad, Tuttle & White) attorneys of record, for appellants. 
Rex E. Lee, Assistant Attorney General, Andrew P. Vance, Chief, Customs 
Section, Velta A. Melnbrencis for the United States. 


{Oral argument on — 12, 1976 by Edward N. Glad for 
appellants and by Velta A. Melnbrencis for appellee] 


Before Marxny, Chief Judge, Ricn, BAtpwin, LANE and MILuEr, Associate 
Judges. 


Miter, Judge 

[1] This appeal is from the judgment of the United States Cus- 
toms Court, 74 Cust. Ct. 105, C.D. 4593, 396 F. Supp. 1280 (1975), 
with which familiarity is assumed, affirming the appraised values and 
dismissing appellant’s appeal for reappraisement. We affirm. 


Tssues 


The issues have been narrowed by the pleadings to the cost of 
materials, fabrication, and packing for the purpose of constructed 
value as defined in section 402(d) of the Tariff Act of 1930, ch. 497, 
Pub. L. No. 361, 46 Stat. 708, as amended by the Customs Simplifica- 
tion Act of 1956, ch. 887, Pub. L. No. 927, 70 Stat. 944, 19 USC 
1401a(d). [2] The question is whether the Customs Court erred in 
holding that appellant’s evidence was insufficient to carry its dual 
burden of establishing error in the appraised values and the correct- 
ness of the claimed values. 


Facts 





The imported merchandise consists.of six suits, two vests, two pairs 
of slacks, and one jacket. Appellant previously litigated the same 
issues before the Customs Court, the only difference being the specific 
imported merchandise, 63 Cust. Ct. 601, R.D. 11682 (1969), and the 
record of that case has been incorporated herein. The sole witness in 
the incorporated case was Andy Mohan. His testimony was vague 
and insufficient, leading to dismissal of the action. 

In this case appellant, has merely supplemented the incorporated 
record with two affidavits, while the government has cross-examined 
Mr. Mohan and introduced copies of customer orders for most of the: 
imported merchandise. Appellant relies on the two affidavits, the 
copies of customer orders, incorporated Exhibit 4 (an original customer 
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order with two swatches of material attached), and incorporated 
Exhibits 12 and 16 (invoices for fabric showing its cost and only a 
general description of the fabric components, without their 
percentages). 

Concerning the cost of materials, affiant Mrs. Samtani, Andy 
Mohan’s sister, stated that according to her accounts, which she 
personally kept, the price for fabric of the quality that went into each 
of the imported articles was a certain amount. However, the accounts 
upon which her statement was based were not identified or produced. 
The affidavit was sworn to in 1972, seven years after entry of the 
merchandise and four years after all records of Mohan’s Hong Kong 
office were destroyed, according to Mohan’s testimony. 

The customer orders do not specify the quality of the fabric that 
went into the imported merchandise. Nor is there any indication that 
the fabric for which the invoices (Exhibits 12 and 16) were issued was 
actually used to make the imported merchandise. Mohan’s testimony 
reveals that the price of fabric varies a great deal, that the quality of 
fabric used in the imported merchandise cannot be determined from 
the customer orders, and that the quality of fabric for which the 
invoices were issued cannot be determined from the invoices. 

In regard to the cost of fabrication, both Mrs. Samtani and the other 
affiant, Hing, an official of the firm that made clothing for Andy 
Mohan, Inc., swore to the same specific prices for fabrication in effect 
at the time of the importation for suits, slacks, jackets, and vests. 
Mohan, however, attested to other figures in both this case and the 
incorporated case. 

With respect to the cost of packing, the only evidence offered in 
support of the claimed value is Mrs. Samtani’s statement— 


That it is also my responsibility to have the merchandise 
packed. This particular shipment of January 15, 1965 was packed 
in a single box, the cost of which, as shown by the accounts I per- 
sonally kept in the regular course of business, was HK [Hong 
Kong] $2.00 for the box and packing paper and HK$1.00 for the 
string and gum tape: 


The records were not produced, and Mohan attested to different 
figures in the incorporated case. 


Opinion Below 


The Customs Court held, upon review of the entire record, that the 
importer had failed to meet its burden of proof. It reasoned that where 
the issue is constructed value, evidence (especially cost records and 
related documents) is subject to careful scrutiny, and all elements 
of a claimed value must be established by substantial competent 
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evidence. It found that the evidence was ambiguous and included 
unexplained discrepancies. It criticized the lack of documentary 
evidence on costs and the failure to explain how the affiants were able 
to recall cost-items years after the transactions. Finally, it determined 
that the testimony on costs of fabrication and packing was defective 
because it consisted ‘‘solely of conclusory statements which are totally 
unsupported by evidentiary facts.” 


OPINION 


Appellant argues that the two supplementary affidavits contain 
evidentiary facts rather than conclusions, namely: information 
relative to the cost of materials, fabrication, and packing, not de- 
pendent upon interpretation of facts. Appellant further argues that 
the copies of customer orders and incorporated Exhibits 4, 12, and 16 
corroborate Mrs. Samtani’s affidavit regarding cost of materials and 
that her affidavit corroborates Hing’s statement regarding cost of 
fabrication. Accordingly, appellant contends that the unrebutted 
evidence has overcome the presumption of correctness of the appraised 
values and establishes the correctness of the claimed constructed 
values. 

[3] Appellant’s arguments are not persuasive that the findings of 
the Customs Court are either unsupported by substantial evidence 
(United States v. Parksmith Corp., 62 CCPA 76, C.A.D. 1149, 514 
F. 2d 1052 (1975)) or clearly contrary to the weight of the evidence 
(Mannesmann-Meer, Inc. v. United States, 58 CCPA 6, C.A.D, 995, 
433 F. 2d 829 (1970)). [4] The Customs Court correctly scrutinized 
the affidavits with care, because, being ex parte, they were not subject 
to cross-examination. Moreover, they are entitled to little weight, 
being incomplete and based on unproduced records, and having been 
executed’ years after the transactions to which they attest. See Day- 
strom, Inc. v. United States, 54 CCPA 111, 115-116, C.A.D. 920 
(1967); United States v. Baar & Beards, Inc., 46 CCPA 92, 96, C.A.D. 
705 (1959).! 

[6] Evidence should be assessed “in practical terms, considering 
such factors as completeness, adequacy of bases, and possible motives 
to deceive,’”’ rather than on the basis of artifical distinctions between 
ultimate and evidentiary facts. Mannesmann-Meer, Inc. v. United 
States, supra. We agree with the Customs Court that the evidence 
here is incomplete, inadequately based, insufficiently supported by 
records, and contradictory. 

Accordingly, the judgment of the Customs Court is affirmed. 


1 (5] Indeed, the Customs Court had discretion to refuse to admit the affidavits as an exception to the hear- 
say rule under 28 USC 2635. United States v. Gehrig, Hoban & Co., 54 CCP A 129, 133-34, C.A.D. 924 (1967); 
8. Rep. No. 91-576, 91st Cong., 1st Sess. 20 (1969); H.R. Rep. No. 91-1067, 9ist Cong., 2d Sess. 20 (1970). 
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(C.A.D! 1174) 


University oF CrinciInNATI MepicaL Center v. UNiTEp STATES 
DEPARTMENT OF ComMMERCE, DomEsTIC AND INTERNATIONAL 
Business ADMINISTRATION, OrriceE or Import Programs, No. 
75-25 (-F. 2d-) 


1: Frez Entry-EDvucATIONAL, SCIENTIFIC AND CULTURAL MATERIALS 
ImportTATION Act oF 1966—SurRaicAL LASER 


University of Cincinnati Medical Center appealed from a de- 
cision of the Secretary of Commerce denying its application for 
duty-free entry of a surgical laser pursuant to item 851.60, TSUS, 
added by section 6 of the Educational, Scientific, and Cultural 
Materials Importation Act of 1966. American Optical Corp. 
opposed the application, asserting that it manufactured a surgical 
laser equivalent in scientific value to the imported laser. Held that 
the decision of the Secretary is supported by substantial evidence 
and is affirmed. 


. Ip-Scorr or Revirw-QueEstion or Law ONty 


Scope of review by the Court of Customs and Patent, Appeals is 
limited to “‘questions of law only,” 28 USC 1544, which has been 
construed to mean that review of factual matters “is limited to 
determining whether the administrative decision is supported by 
substantial evidence.” 


SEDs 


We review the correctness of the decision below on the record 
developed below and not on contentions or facts newly presented 
on appeal. 


. Ip.-EVALUATION OF Eacu APPLICATION—ON ITS OWN MeERITS 


The Department of Commerce did not apply its standards 
inconsistently by allowing duty-free entry of the imported laser 
herein to two other institutions, because the applications of these 
institutions were approved prior to the submission of evidence by 
American Optical Corp. Moreover, it may well be that the imported 
laser is scientifically unique for the purposes of one institution and 
not scientifically unique for the purposes of others. Each application 
of necessity is evaluated on its own merits. 





| 
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United States Court of Customs and Patent Appeals, July 15, 1976 


Appeal from Special Import Programs Division, Docket No. 74-00541-33-41700 


[Affirmed.] 


William G. Konold, attorney of record, for appellant. 
Rex E. Lee, Assistant Attorney General, William Kanter, Judith Hale Norris, 
attorneys. Appellate Section, Civil Division, for appellee. 


[Oral argument on June 1, 1976 by William G. Konold for 
appellant and by Judith Hale Norris for appellee] 


Before Marky, Chief Judge, Ricn, Baupwin, Lane and Muuusr, Associate 
Judges. 


Lang, Judge. 

[1] This is an appeal by the University of Cincinnati Medical Cen- 
ter from a decision of the Secretary of Commerce denying its appli- 
cation of duty-free entry for a surgical laser pursuant to item 851.60, 
Tariff Schedules of the United States (TSUS), ' added by section 6 of 
the Educational, Scientific, and Cultural Materials Importation Act 
of 1966. ? We affirm. 

Appellant filed its first application for duty-free entry of a Medilase 
791 surgical laser manufactured in Israel by Laser Industries Ltd. 
on October 10, 1973. The application alleged that the imported laser 
was to be used in investigative laser surgery, to study safety programs, 
and to teach the use of the laser to students and residents. The ap- 
plication also asserted that a similar domestically manufactured unit, 
an American Optical high-output CO, laser, was not scientifically 
equivalent to the imported laser because the imported unit had a 
‘higher out-put,” was “flexible, reliable, sterizable [sic],” and had a 
“small probe.” The application also stated that no domestic laser was 
“flexible encugh and precise enough to produce results desired in 
investigative laser surgery.” 

A notice of appellant’s application was published in the Federal 
Register * as required by statute.* In response to this notice American 


1 Item 851.60 reads: 
Articles entered for the use of any nonprofit institution, whether public or private, established or edu 
cational or scientific purposes: 
851.60 Instruments and apparatus, if no instrument or apparatus of equivalent scientific value for 
the purposes for which the, instrument or apparatus is intended to be used is. being manu- 
factured in the United States (see headnote 6 to this part [note 2, infra]) 


9 Pub. L. No. 89-651, § 6(c); 80 Stat 897, 899, 19 USC 1202, Schedule 8, Part 4, Headnote 6. 
338 Fed. Reg. 32273, Nov. 23, 1973, 
4 Headnote 6, supra note 2. 
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Optical Corp. submitted a letter dated December 21, 1973, to the 
Department of Commerce describing its surgical laser. Accompanying 
the letter was a brochure detailing the specifications of the American 
Optical surgical laser and copies of several journal articles authored 
by surgeons who had used the American-Optical laser. Also attached 
was a bibliography listing numerous other articles describing the use 
of the American Optical laser in surgery. The letter indicated, contrary 
to assertions in appellant’s application, that the American Optical 
laser had a higher output than the imported laser (100 watts vs. 50 
watts), and that the American Optical unit was sterilizable to the 
same extent as the imported laser. The letter also stated that reliability 
of the Medilase 791 vis-d-vis the American Optical unit could only be 
judged over extended periods of use. The letter did concede that the 
handpiece of the imported laser utilized a smaller probe than the 
American Optical unit. 

Appellant’s application was forwarded to the National Institutes of 
Health’s Florence Agreement Committee’ for a recommendation on 
appellant’s application. The Florence Agreement Committee recom- 
mended a denial of appellant’s application, stating: 


In view of the paper by Kaplan and Ger, entitled ‘“The Carbon 
Dioxide Laser in Clinical Surgery,” Israel Journal of Medical 
Science, Vol 9, No 1, pp 79-83, January 1973, the nee 
* * * lof scientific nonequivalency] is inadequate. The applica- 
tion fails to show wherein this later model laser for surgery made 
by American Optical Corp. is not the scientific equal of the 
[imported] article. 


Based on this recommendation, appellant’s application was denied 
by the Secretary of Commerce, without prejudice to resubmission, 
on March 24, 1974. 

Thereafter, on June 10, 1974, appellant resubmitted its application. 
The resubmitted application was identical to the original with respect 
to the allegations of the intended use of the imported laser and the 
allegations of deficiencies of the American Optical laser quoted above. 
However, accompanying the resubmitted application was a statement 
by Dr. Goldman, the director of appellant’s laser laboratory, concern- 
ing the imported laser. Relevant portions of Dr. Goldman’: statement 
are as follows: 


The delivery system developed by Laser Industries Ltd., 
Amada St., Israel, is unique and not available in this country or 
anywhere else in the world. Prior to this laser we used an experi- 
mental laser surgical model from American Optical, Co. This was 
unsatisfactory and inadequate for our cancer patients and we had 


5 Pursuant to Headnote 6(c), supra note 2 





———— 





ee 








COURT OF CUSTOMS AND PATENT APPEALS 17 


to give this up. So at present, the imported laser system with its 
American components is the only.one which can be used now in 
our laser cancer and burn program, and for other research at the 
Medical Center at the University of Cincinnati. 

This laser is used for research purposes in the Surgery Unit 
Operating Room area, our own staff fixes and modifies this laser 
so that it can be used on patients. This often requires considerable 
work since this is a research tool and is not an assembly live 
[sic] instrument and in itself is not ready for surgery. So, again, 
this is a research and experimental tool. 

* * * This laser is used both for research then, in laser safety, 
and in laser surgery * * *. 

This is the only laser, or as a matter of fact, the only effective 
instrument which can be used to treat burns without significant 
blood loss at the fames [sic] Shriner’s Burn Institute of the 
Medical Center of the University of Cincinnati. Burn experts 
all over the country are watching these studies and viewing the 
special exhibits of this important work. 

For certain forms of cancer in women, the laser can do the surgery 
required without significant blood loss. This is work done by the 
Department of Surgery, Dr. James Fidler and the Department 
of Obstetrics and Gynecology, Dr. Helmut Schellhaus. Also, 
in a similar manner with this horrible venereal disease epidemic 
of almost inoperable extensive venereal warts, this laser is the 
only surgical instrument found, as yet, which can be used without 
much bleeding and with only minimal recurrences. 

For cancer deep in the throat and for papillomas in children, 
bloodless surgery can be done with this yee more effectively 
than with other instruments at the present time. 


* * * * * * * 


In brief, this is a unique, important research tool, as ‘yet, not 
available in the U.S.A. This is flexible, effective, safe design and 
development. 


A notice of appellant’s resubmitted application was published in 
the Federal Register.® 

Comments in response to appellant’s application were again sub- 
mitted by American Optical Corp. in a letter dated August 7, 1974.’ 
This second letter by American Optical Corp. was again accompanied 
by scientific articles. Particularly relevant portions of the letter 
stated that the American Optical Model 200 Research Laser was 
capable of delivering up to 80 watts to the operating site, double 
the power of the Medilase 791. The letter also disputed Dr. Goldman’s 





6 39 Fed. Reg. 26438, July 19, 1974. 
7 Because the letter was not timely filed under 15 CF R 701.9(a), it was treated below as an offer to provide 
additional information under 15 CFR 701.10(a), and, accordingly, evaluated only for its factual content. 
Citations in this opinion to regulations in 15 CF R 701.1 et seq. refer to the location of the regulations during 
the proceedings below. On March 18, 1975, the regulations in 15 CFR 701.1 et seq. were redesignated as 
15 CFR 301.1 et seq. 40 Fed. Reg. 12253. 
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assertion that the Medilase 791 ‘‘is the only laser . . . which can be 
used to treat burns without significant blood loss * * *,” citing two 
articles in support.’ American Optical Corp. further disputed Dr. Gold- 
man’s assertion “[fJor cancer deep in the throat * * * bloodless 
surgery can be done with this laser more effectively than with other 
instiuments at the present time,’ stating: 


The comment of Dr. Goldman relative to ‘“‘cancer deep in the 
throat” (sic) is disturbing since it is either willfully misleading 
or reveals a loss of touch with the clinical state of the art of 
CO, laser surgery. Indeed the American Optical surgical CO, 
laser with its coupling to a Zeiss operation microscope is the 
only existing clinical approach to laryngeal surgery with a laser. 
This system of American Optical is presently used routinely 
in laryngeal and bronchial surgery in four medical institutions 
in the United States. See the paper “‘Laser Surgery in the Aero- 
digestive Tract’’, M.S. Strong et al, The American Journal of 
Surgery, 126, pp 529-533, October 1973, * * *. [Emphasis 
in original.]} 


Thereafter, appellant’s applicaticn was forwarded to the Florence 
Agreement Committee for its recommendation. The Committee 
again recommended denial of appellant’s application, stating: 


The application does not clearly describe specific unique fea- 
tures of the article that are scientifically required for the planned 
research or teaching, that are not available with the domestic 
American Optical Company, Model 200, Research Laser for 
Surgery, that may deliver up to 80 watts to the operating site. 


As a result of this recommendation appellant’s second application was 
denied, without prejudice to resubmission, cn October 24, 1974. 
Appellant then submitted a letter to the Department of Commerce 
indicating that it intended to resubmit its application: However, 
appellant failed to resubmit its application, and the denial of appel- 
lant’s application became final.® 
Appellant has appealed from this final decision} 


OPINION 


[2] Our scope cf review in this matter is limited to “questions of 
law only,’’ 1° which has been construed to mean that review of factual 
matters ‘is limited to determining whether the administrative decision 


8 Stellar, Meijer, Walia & Mamoun, Carbon Dioxide Laser Debridement of Decubitus Ulcers: Followed by Im 
mediate Rotation Flap or Skin Graft Closure, 179 ANNALS OF SURGERY 230 (1974); Levine, Ger, Stellar 
& Levenson, Use of a Carbon Dioxide Laser for Debridement of Third Degree Burns, 179 ANNALS OF 
SURGERY 246 (1974). Both articles describe the use of an American Optical Corp. laser in the research 
discussed therein; 

915 CFR 701.8. 
1028 USC 1544; 
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is supported by substantial evidence.”’ Leo Goodwin Inst. For Can. 
Res., Inc. v. United States, 63 CCPA —, 521 F. 2d 801, 806 (1975); 
Varian Associates v. United States, 56 CCPA 54, 57, C.A.D. 953 (1969). 

Appellant argues that the decision below is incorrect because the 
evidence of record supports a finding that the American Optical unit 
was not the scientific equivalent of the Medilase 791. Appellant relies 
on statements in appellant’s applications that the American Optical 
unit was not “flexible enough to produce the results desired in inves- 
tigative surgery,” and on Dr. Goldman’s statements, particularly his 
assertion that he had used an American Optical laser but found it 
unsatisfactory and inadequate for his cancer patients. Appellant also 
ask us to consider statements made by the Albert Einstein College of 
Medicine and by the University of Virginia Medical School in their 
respective applications for duty-free entry of the Medilase 791 as 
corroborating the assertions of scientific nonequivalency made by 
appellant in its application. 

The record shows that the American Optical laser has a higher out- 
put than the Medilase 791, that the American Optical laser is steriliza- 
ble, and that there is no evidence to support appellant’s assertion 
that the Medilase 791 is more reliable than the American Optical laser. 
The record, particularly the reprints of journal articles provided in 
the American Optical letters of December 21, 1973 and August 7, 1974, 
also shows not only that the American Optical laser was widely used in 
clinical surgery but also that it was an instrument having bcth pre- 
cision and flexibility. Two articles in particular discuss the precision 
and flexibility of the American Optical laser. The first, Laser Surgery 
in the Larynx," in discussing the use of an American Optical laser in 
surgery, stated: 


It was found that the new type of energy could be controlled and 
applied to preselected areas of the vocal cords with microscopic 
precision; * * * 


The same article further stated: 


It was felt that the beam could be confidently controlled at 
all times with perfect precision so that there was no danger to the 
patient or the operating room personnel. * * * 


* * * * * * * 


* * * The precision with which laser surgery can be carried 
out suggests that it will be most useful in the management of 
small lesions within the larynx; where delicate surgery with 
preservation of function is important, laser surgery promises to be 
most beneficial. 


11 Strong & Jako, 81 ANNALS OF OTOLOGY, RHINOLOGY AND LAR YNGOLOGY, 791 (1972) 





20 COURT OF CUSTOMS AND PATENT APPEALS 


A second article supplied by American Optical in its letter of December 
21, 1973, entitled Laser Surgery in the Aerodigestive Tract,” discussed 
the method of delivery of the laser beam to the operating site, stating: 


The delivery arm has freedom of motion in all directions and is 
adequately counterbalanced so that the beam can be aimed 
conveniently. * * * 

The micromanipulator laser attachment for the surgical microscope 
allows delivery of the laser beam to inaccessible areas provided 
the target area can be viewed directly through the microscope. 
When the microscope and laser attachment are fitted with a 
400 mm focal length front lens, the beam can be directed to the 
pharynx and larynx with precise visual control. * * * The 400 
mm focal length lens allows room for manipulation of instruments 
(such as suction tips and retractors) between the microscope and 
the target area. 

An aiming light is provided in the microscope attachment so 
that invisible laser beams can be kept on the target area. The joy 
stick control on the attachment is coupled via a seven to one 
reduction lever to the laser beam aiming mirror, so that it provides 
micromanipulation of the laser beam across the target area. This 
manual control in addition to binocular magnification of the target 
allows laser incision and excision of tissue to be carried out with 
exquisite precision. The mechanical stability of the mechanism 
in conjunction with the inertialess nature of the laser beam 
eliminates the tremor commonly seen with the use of handheld, 
flexible, long-shafted instruments such as cup forceps. [Emphasis 
in original.] 


‘The evidence of record further shows that it is the nature of the CO, 


laser to limit blood loss during surgery. Laser Surgery in the Larynx 
states. 


Microsurgery is only practical so long as the field can be kept 
free of blood. Laser radiation has an extraordinary hemostatic 
effect when tissue is destroyed * * *. 


‘This is further supported by Laser Surgery in the Aerodigestive Tract: 


Hemostasis is virtually complete unless a vessel of 0.5 nim or 
greater is transected; if bleeding can be controlled momentarily 
by pressure, the beam can be used to coagulate slightly large 
vessels. 

Further similar discussions can be found in the two articles cited by 
American Optical Corp. in its second submission (see note 8, supra.) 

In view of the extensive prior use of the American Optical laser in 
surgery and the discussion in the above-cited articles of the capabilities, 
flexibility and precision of that laser, we find the decision of the 
Secretary of Commerce denying appellant’s application to be sup- 


12 Strong, Jako, Polanyi & Wallace; 12 AMERICAN JOURNAL OF SURGERY 529 (1978). 
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ported by substantial evidence. Appellant was given the opportunity 
to further define the specific unique features of the imported laser 
required by it and not available from the American Optical laser in a 
resubmission. However, since appellant neglected to resubmit its 
application, the decision below became final and appellant is now 
bound. by it. 

We have reached our decision based solely on the record below. We 
have not considered the contention presented here for the first time 
by appellant that applications for duty-free entry of the Medilase 
791 by others corroborate its assertions of nonequivalency. [3] We 
review the correctness of the decision below on the record developed 
below and not on contentions or facts newly presented on appeal. 
Varian Associates, supra. 

[4] Appellant further argues that the Department of Commerce 
has applied its standards inconsistently because it has allowed duty- 
free entry of the Medilase 791 to two other institutions * while denying 
appellant’s application. Such action, appellant alleges, is inconsistent 
with the Constitution, which requires a uniform application of duties. 
This argument is specious. Both of these other applications were 
approved for duty-free entry prior to the submission of evidence by 
American Optical Corp. to the Secretary of Commerce regarding the 
use and capabilities of its particular surgical laser. Thus, evidence was 
available for appellant’s application which was not available earlier. 
Moreover, each application for duty-free entry under item 851.60 
must indicate the purpose for which the imported laser is to be used 
and must relate the unique features of the imported laser to this pur- 
pose. It may well be that the imported laser is scientifically unique 
for the purposes of one institution and not scientifically unique for the 
purposes of others. Therefore, each application of necessity is evaluated 
on its own merits. We find no discriminatory treatment of appellant’s 
application by the Secretary of Commerce. 

Accordingly, the decision of the Secretary of Commerce is affirmed. 


18 Albert Einstein College of Medicine, University of Virginia Medical School. 
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MEMORANDUM OPINION AND ORDER 


Newman, Judge: The parties in this civil action have filed cross- 
motions for summary judgment pursuant to rule 8.2, For. the reasons 
stated herein, the cross-motions are denied. 

The issue involves the proper tariff classification of plaintiff’s 
Model R860 AM/FM/MPX stereo “chassis”, which was imported 
from Japan in 1972. The district director at the port of Boston assessed 
duty on the merchandise at the rate of 10.4 per centum ad valorem 
under the provision in item 685,23, TSUS, as modified by T.D. 68-9, 
for “Solid-state (tubeless) radio 1eceivers’’. Plaintiff claims that the 
imports are properly dutiable at the rate of 6 per centum ad valorem 
under the provision in item 685.25, TSUS, as modified by T.D. 68-9, 
for “Other” radiobroadcasting and reception apparatus, and parts 
thereof. 

The imported “chassis” is concededly a “‘solid-state (tubeless)”’ 
device, and the sole question for determination is whether the imports 
are “radio receivers”. 

There is no dispute that the Model R860 chassis is the same in all 
material respects as the “R835 AM/FM tuners”, the subject of 
Symphonie Electronics Corp. v. United States, 72 Cust. Ct. 211, C.D. 
4543 (1974), wherein I sustained the Government’s assessment of 
duty on the articles pursuant to item 685.23. 

The Model R835 in the prior Symphonic case comprised a tuner- 
amplifier,! which possessed the basic components and circuitry neces- 
sary for the reception of AM, FM and FM stereo multiplex (MPX) 
signals, and also possessed sufficient amplifying capability to operate 
loudspeakers. In its condition as imported, the Model R835 had.no 
cabinet, loudspeaker, control knobs or calibrated station dial, and 
was designed and intended for incorporation into combination radio- 
phonographs. 

In support of its motion for summary judgment, plaintiff has 
submitted an affidavit of Kenneth L. Freeland, who testified on plain- 
tiff’s behalf in the prior Symphonic case. Defendant, in support of its 
cross-motion, has incorporated the record,of the prior case, which 
includes the testimony of three witnesses called on its behalf. 

In the prior Symphonic case, for purposes of comparison, I cited: 
“Of. Montgomery Ward & Co., Inc. v. United States, 70 Cust. Ct. 193, 
C.D. 4430, 362 F. Supp. 560 (1973). (appeal pending)’. There, the 
importation comprised four components or subassemblies of an 
electronic organ, which after importation were assembled together 


1 Accompanying the R835 tuners were an equal number of power transformers used with the tuners, 
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with a cabinet, hardware and loudspeaker into plaintiff’s ‘electronic 
organ’’, Model 8931. The issue was whether the imported components, 
standing alone, constituted an electronic musical instrument (an 
organ) within the purview of item 725.47, TSUS, or parts of a musical 
instrument under item 726.80. The Customs Court held that the 
cabinet, hardware and loudspeaker were not essential components of 
an electronic organ, and sustained the Government’s classification 
under item 725.47. 

Subsequent to the prior Symphonic decision, the appellate court 
reversed the judgment in Montgomery Ward (61 CCPA 101, C.A.D. 
1131, 499 F. 2d 1283 (1974)), finding that the cabinet and loud- 
speaker were basic parts of an electronic organ, and that therefore 
the imported components when assembled did not constitute an 
“electronic organ” within the common meaning of that term. Accord- 
ingly, the appellate court held that the Governments classification 
of the components as an electronic musical instrument under item 
725.47 was erroneous. 

In arriving at its decision in Montgomery Ward, the appellate court 
observed, inter alia, that a cabinet and speaker are basic elements of 
an organ; that the imported components when assembled were unable 
to generate an audible musical sound without a loudspeaker; that it 
was essential to classification as a “‘musical instrument” there be a 
capability in an organ of producing sound when played upon; that 
there was no significant evidence in the record that organs of the 
type in which the importations were used were ever sold without 
cabinets; and that a cabinet was essential to the conventional use of 
an electronic organ. 

In essence, plaintiff’s position is that my prior decision in Symphonic 
requires a reexamination in light of the subsequent holding of the 
appellate court in Montgomery Ward that a speaker and cabinet are 
essential components of an electronic organ. 

Defendant argues that Montgomery Ward is distinguishable from 
the facts disclosed by the incorporated record, and that the prior 
Symphonic case is stare. decisis inasmuch as there has been no clear 
and convincing showing of error. 

While a cabinet and loudspeaker are essential components of an 
electronic organ (Montgomery Ward), the issue in the instant case is 
whether such components are essential to a radio receiver within the 
common meaning of that term. Reflecting the common meaning of the 
term “receiver” (as distinguished from “receiving set’’) is the follow- 
ing definition: 
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86 C.J.S. Tel. & Tel., Radio & Television § 293 (1954): 


“Receiver;” “receiving set.” A “receiver” is commonly under- 
stood in the trade as including something more than a tuned radio 
frequency receiver; it takes in what is called a chassis; in other 
words, a chassis plus tubes is a receiver in the trade sense of the word. 
In that sense, the combination of the essential elements of a radio 
receiver, arranged and mounted, for commercial purposes, on a 
frame, called a “chassis”, constitutes a receiver. [Footnote 
references omitted; emphasis added.] 

A “receiving set” comprises a receiver and some form of 
telephonic device; it may be said with some approach to accuracy 
that a receiving set consists of a receiver and a loud speaker. 
[Footnote references omitted.] 


Additionally, Encyclopaedia Britannica, 1970 ed., Vol.11, pp. 
485-486, states: 

A “tuner” is employed for reception of radio broadcasts. The 
hi-fi tuner is simply a refined version of a radio receiver, but 
without audio amplifier or loudspeaker. 

* * * * * * * 


* * * (When a radio tuner is combined with an integrated amplifier, 
the resulting unit is referred to as a “receiver”. [Emphasis added.] 


Significantly, too, the imported R860 stereo unit was described on 
the invoice as a “chassis”, At 86 C.J.S. § 293, the term “‘chassis” with 
reference to radio receivers is defined as follows (at 302): 


“Chassis.’”’ A “chassis” is a metal structure on which the tuned 
radio frequency receiver complete in all its elements, except its 
tubes, is mounted; it is the frame on which the essential elements 
of a radio receiver are, for commercial purposes, arranged and 
mounted. The use of the word “chassis” connotes a radio receiver. 
[Footnote references omitted; emphasis added.] 


In Radio Corporation of America v. Philadelphia Storage Battery Co., 
23 Del. Ch. 289, 6 A. 2d'329 (1939), the Supreme Court of Delaware 
had occasion to consider the scope of the term ‘‘radio receiver”, and 
whether a speaker and cabinet were essential components thereof, in 
determining the base.on which royalties were to be computed under a 
license agreement granted, by Radio Corporation of America. In this 
context, the court observed (at 333): 


* * * A radio receiver,is a, device comprising apparatus that con- 
verts radio waves into sound waves of the same character as those 
emitted from the speech or music broadcast. The apparatus, when 
electrically energized, receives from the antenna radio frequency 
signals and transforms them into audio frequency signals. Therm- 
ionic valyes.or tubes, are necessary. Electric power from. dry. 
cells, storage battery or generating plant is required; and where 
the alternating current from a generating plant is. the source of 
electric energy, a device known as a battery eliminator is made 
necessary in order to change the alternating current to a direct 
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current. The devices and contrivances, coils, electrical circuits and 
tubes, designed to receive, select and amplify sound, comprising the 
essential elements of a radio receiver, are, for Seva at muepoves, 
arranged and mounted on a frame, called a chassis, and the combi- 
nation of the essential elements so mounted constitutes a receiver in 
the trade sense of the word. The use of the word “chassis” connotes 
a radio recewwer. 

To reproduce the audio frequency signals so that they may be 
heard, some form of telephonic appliance is necessary. In the early 
days of the art, a head set was generally used. This device was 
followed by what is known as a loud speaker. There were, and are, 
loud speakers of many kinds and varying degrees of excellence. 
While essential for the reproduction of sound to the ear in the absence 
of a telephone head set, a loud speaker is no part of the recewer. 
A receiving set comprises a receiver and some form of telephonic 
device; and as the loud speaker is generally employed, it may be 
said with some approach to accuracy that a receiving set consists 
of a receiver and loud speaker. 

The case or cabinet in which the receiver is housed is not a neces- 
sary component of a receiving set, although the cabinet may be so 
constructed as to improve the sound. A complete radio receiving 
set ready for immediate use by the purchasing public may be 
defined to be a combination of receiver, loud speaker, batteries 
or battery eliminator, tubes and other devices necessary or use- 
ful for satisfactory. audible reception, including a’ cabinet in 
which the combination is installed. [Emphasis added.] 


In addition to the foregoing legal and encyclopedic authorities, I 
have considered the testimony in the incorporated record, which is 
relied upon by both parties.? Pertinent to the issue here of the essential 
components of a “radio receiver’, as that term is used in the electronics 
industry, is the following testimony of Mr. Freeland on cross-examina- 
tion (R. 69-71, 86-87): 


Q. * * * Jf you have a product that has a)tuner and also a 
power amplifier, would that, in your definition, be a radio re- 
ceiver?—A. If it had a tuner and a power, amplifier, it would be 
a radio receiver, with the addition of speakers, yes, 

Q. Now, in your knowledge of the trade today, I assume that 
you feel that speakers are essential) before you have something 
that’s called a receiver?—A. Not necessarily. 1 feel that a receiver 
would consist of a tuning device, an amplifying device, and a 
power transformer or suitable energy to’ power the unit. 

Q. Now, the R 835, do’ we have the tuner element in that 
particular item?— A’: Yes, we do. 


2 Mr. Freeland’s testimony in the incorporated record is, in effect, incorporated in his affidavit by reference 
pursuant to'the last paragraph of the affidavit which states: “I have read the printed trdhscript of my testi- 
mony in.C.D. 4543 and if I was asked the sane questions relative to the subjeot article; my answers would be 
essentially identical’. It may, be assumed that by having incorporated. the entire record in the prior Sym- 
phonic case, defendant is relying upon the testimony of all the witnesses. | 
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Q. And do we also have a power amplifier in that item?— 
A. Yes we do. 
Q.. Now, assuming, Mr. Freeland, that I had a transformer, a 
power transformer on that unit, and I wanted to operate the 
| AM section, what would-I need in addition to the transformer 
to make it do that?—A. You would need, in order to interpret 
it to your ears, you would need a speaker. 
Q. And that is all?—A. And a suitable, of course, house cur- 
rent, voltage. 
Q. And is the same true with FM?—A. The same is true of the 
functions of this, which is AM and FM. 


* * * * * * * 


Q. Now, we take that R 835, which is Plaintiff’s Exhibit 
No. 1. Let’s assume that we have a power transformer with it. 
Is that not a tubeless radio receiver? 

* * * * * * * 


A. As I would define a receiver, as it’s known in the trade, it 
would have a case, a power transformer added to it, suitable 
knobs and a dial mechanism in order for the customer to be 
able to know what frequency and what station he was selecting. 
This way he has no knowledge. 

Q. Where did [sic] those additions, that would be a receiver?— 
A. As it’s commonly thought of, yes. . 
And on redirect examination, Mr. Freeland testified (R. 87-88) : 

Q. You have been asked a number of times whether the im- 
ported article would be a receiver if you had added a power 
amplifier. Will you explain whether any other wiring or other 
parts had to be added to the article before it would be a receiver, 
other than just the power amplifier?—A. In order to be areceiver, 
it would have to have all the equipment, possibly with the exception 
of the speakers. A case, tuning knobs, dial, power transformer and 
certain connecting wires, at least two external receptacles on the 
back where one could plug in a speaker and accessory equipment. 
I would then consider that a receiver being capable of being 
plugged into the ordinary house current. 


On further questioning by the court, Mr. Freeland stated (R. 
89-90) : 

JupGgE Newman: Why would it need a case, Mr. Freeland? 
Mr. FREELAND: I was speaking now of a receiver, as it would 
be, as it’s commonly referred to on the market, is generally in a 
case to protect the customer from engaging in dangerous voltages. 

ok * * * 6 * * 

; Juper Newman: In other words, it’s more than just a matter 


of pore appearance, you say? 
Mr, Freenanp: Oh, yes. 
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On direct examination, defendant’s witness Fred Mergner ® testified 
(R. 101-102): 


Q. Mr. Mergner, could you tell us the difference between a 
radio tuner and a radio receiver?—A. A radio tuner, in the under- 
standing of the hi-fidelity industry, is a particular section which 
is able to receive AM and FM transmissions and a radio receiver 
is the combination of a tuner plus an amplifying section. 

Q. Mr. Mergner, does a receiver have to have speakers in order 
to be a receiver in the industry?—A. Not necessarily. A receiver 
is what I described before by itself. However, in order to make 
the reception audible, you have to add speakers. 


On direct examination, defendant’s witness Robert A. Kulinyi ‘* 
testified (R. 123, 127-128, 131): 


Q. Does the schematic [of the imported R 835 tuner] indicate 
that it is a radio receiver?—A. It does. 

In your opinion, then, Mr. Kulinyi, based on what you 
have in the schematic diagram [of the imported R 835 tuner] is 
the imported merchandise a radio receiver?—A. In my opinion, 
it is a radio receiver. 

* * * * * * * 


Q. Mr. Kulinyi, I show you now, Plaintiff’s Exhibit 1 [the 
imported R 835 tuner] and I ask you if you had seen this exhibit 
prior to coming to Court?—A. Yes, I have. 

Q. And in your opinion, Mr. Kulinyi, is this unit a radio 
receiver?— A. In my opinion, it is. 

* * ok * * * * 

Q. What, Mr. Kulinyi, did you base your opinion on, in coming 
to the conclusion that this is a radio receiver?—A. I based it on 
the circuit diagram, in checking it and checking the elements of 
the circuit diagram against connections and the circuitry as it 
ait in Exhibit 1 and also the previous experience with 

xhibit 2 and on my previous knowledge of receivers of this 
type. 

* * * * * * ok 

Q. Mr. Kulinyi, in your opinion, are speakers properly part 
of a radio receiver?—A. No. Some receivers may be equipped 
with loudspeakers, but many of them are not. 


It is apparent from the foregoing quoted excerpts from the steno- 
graphic transcript that concerning the essential element of a ‘radio 
receiver” as it is known in the trade, Freeland’s testimony sharply 
conflicts with that. of Mergner and Kulinyi, except possibly with 
respect to loudspeakers, which all three witnesses 'seem to agree are 
not essential components of a receiver per se. Radio receivers are of 


3 Mergner had been vice president of engineering for Fisher Radio since 1957 and had been in the field of 
electronics since 1938. 

‘ Kulinyi was acting chief of the transmission technical area of the communications and automatic data 
processing laboratory of the U.S. Army Electronics Command, Fort Monmouth in New Jersey. 
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such widespread and well known use that the court may take judicial 
notice of the fact that they are sold both with and without loud- 
speakers, and that frequently speaker systems are used with receivers 
that are not only external to the cabinet housing the receiver, but 
frequently are located at remote locations from the. receiver itself. 
Since plaintiff expressly relies upon the testimony of Mr. Freeland 
rather than on the court’s findings of fact as set forth in C.D. 4543, 
this case is in the same posture as if the parties had submitted affidivits 
or depositions which were in disagreement on a material issue of 
fact. Fundamentally, summary judgment is a drastic remedy, and 
cannot be granted where there exists a triable issue. Here, predicated 
upon the testimony in the incorporated record—and the posture of 
the case—triable issues exist: concerning the essential components 
of a radio receiver, as that term is commonly understood in the 
electronics industry; and concerning whether a stereo ‘‘chassis” 
or tuner-amplifier of the type represented by the Model R860 was 
commonly regarded and sold in the trade as a “radio receiver”. 
These issues of fact should be resolved after a plenary trial and not 
on cross-metions for summary judgment. Accordingly, the cross- 
motions are denied. 
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Appeal to United States Court of Customs 
and Patent Appeals 


AppraL 76-29.—United States ». A. Johnson & Co., Inc-—Matron 
Exectro.tytic TRon' CATHODE PLATE oR FLAKE—ARTICLES OF 
Jron—CuHEMcIAL ELEMENTS IN ANY PuysicaL Form—TSUS. 
Appeal from C.D. 4650. 


Iron fragments (described as Mairon Electrolytic Iron Cathode 
Plate or Mairon Electrolytic Iron Flake) of more than 99.9% purity 
produced in Japan under a patented process for electrolyzing iron 
(Shizuo process) and remelted after importation into the United 
States and used primarily for alloying purposes and where very high 
purity is desired were assessed with duty at 13 or 15 percent ad 
valorem, depending upon the date of entry, under the provision in 
item 657.20, Tariff Schedules of the United States, as modified by 
T.D. 68-9 for articles of iron. Plaintiff-appellee claimed that the 
merchandise was properly dutiable at 7 or 8 percent, depending upon 
the date of entry, under the provision in item 415.50, as modified, for 
chemical elements in any physical form or, alternatively, at 7 or 8 
percent under the provision in item 799.00, as modified, for any article 
not provided for elsewhere in the schedules. The Customs Court 
held that the merchandise was properly classifiable under item 415.50, 
supra. 

It is claimed that the Customs Court erred in finding and holding 
that the subject merchandise is properly classifiable under item 415.50, 
supra; in not finding and holding that it was properly classified under 
item 657.20, swpra; in finding and holding that comparisons of part 2 
with part 3 of schedule 6, TSUS, reveals a Congressional intent to 
separate provisions relating to metals as material from provisions 
relating to products and advanced forms of such metals and thus 
finding an implied limitation on the use of the word article as used in 
the context of part 3G, schedule 6; in finding and holding that some 
advancement of the material iron is essential, under the case of Junge 
v. Hedden, 146 U.S. 233 (1892), in order to properly designate ele- 
mental iron as an “article” of iron; in finding and holding that part 3 
was not intended by Congress to provide for elemental metals in 
primary forms not specified in part 2; in finding and holding that the 
Tariff Classification Study supports the finding of a Congressional 
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intent to classify metals specified by name in the metals schedule 
(schedule 6) within the chemicals schedule (schedule 4), if the partic- 
ular form of such metals is not described in part 2 of schedule 6; in 
finding and holding that the exclusionary language of headnote 1 (iii) 
to schedule 4 merely provides a deterrent against dual classification of 
forms of metals actually provided for and covered in part 2 of schedule 
6 and does not bar completely the elemental metals specified in head- 
note 2 to schedule 6 from classification in schedule 4; in finding and 
holding that part 2B of schedule 6 contains no provisions for un- 
wrought iron; in not finding and holding that headnote 1 (iii) to sched- 
ule 4 excludes all iron in whatever form from classification in schedule 
4; in not finding and holding that the word “‘metals’’ in headnote 1 (iii) 
to schedule 4 denotes all base metals, including iron, in whatever form, 
as long as said base metals are specified in headnote 2(b) to schedule 6. 
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